9. The Judicial System in Malaysia
The judicial system evolves around the court structure. Therefore in order to understand how the judiciary works, it is necessary to know about the hierarchy of courts, their jurisdiction and powers.

The Federal Constitution provides that power is exercised by the legislative, the executive and the judiciary.  The judiciary has the power to hear and determine civil and criminal matters.  It can even deal with the legality of legislative or executive acts.  It can also interpret the Federal and State Constitutions.
The judicial power of Malaysia is vested in the Federal Court, the Court of Appeal, the High Courts and subordinate courts. The head of the judiciary is the Chief Justice.

The judiciary system may be illustrated as follows:
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	Subordinate Courts in Peninsular Malaysia
	Subordinate Courts in East Malaysia

	Consists of Penghulu’s Courts, Magistrates’ Courts and Sessions Courts
	Consists of Native Courts, Sessions Courts and Magistrates’ Courts.

	Penghulu’s Court: 

· Lowest level of subordinate courts in Peninsular Malaysia.

· Presided by a penghulu or headman appointed by the State Government for a mukim.

· Normally involves in settling disputes informally.

· Empowered to hear and determine original proceedings of a civil nature in which the plaintiff seeks to recover a debt or liquidated demand in money not exceeding RM50 and in which all the parties involved are persons of Asian race speaking and understanding the Malay language.

· Criminal jurisdiction of such a court is restricted to the trial of offences of a minor nature which are specifically stated in his letter of authority and which can be adequately punished by a fine not exceeding RM25.

· Only can try criminal charges against persons of an Asian race.

Any person charged before the Penghulu’s court can ask to be tried by a Magistrates’ court.
	Native Courts:

· Only in Sabah and Sarawak.

· Has jurisdiction over matters affecting ‘native customs’ where the parties are natives. 

· In Sarawak a native is a person who is a citizen and is of a race indigenous to Sarawak (such as the Ibans, Bidayuhs, Kelabits, Kenyahs, Muruts, Penans, Melanaus, etc).

· In Sabah, a native is a person who is a citizen, is a child or grandchild of a person of a race indigenous to Sabah (such as the Kadazans and the Dusuns), and was born either in Sabah or to a father domiciled in Sabah at the time of birth.

· No longer have the power to deal with matters concerning Muslim law. It is now administered by the Syariah Court.

· They are empowered to try civil and criminal matters including the following:

1. Cases arising from breach of native law or custom, e.g. those relating to religious or matrimonial matters.

2. Cases involving land where there is no title issued by the Land Office and in which all the parties are subjected to the same native system of personal law.

3. Civil cases (excluding land) where the value of the subject-matter does not exceed RM50 and all parties are subject to the same native system of personal law.

· In Sarawak there are 3 Native Courts exercising original jurisdiction.  These are:

1. the District Native Court

2. the Native Officer’s Court or Chief’s Court

3. the Headman’s Court.

· In Sabah, original jurisdiction is exercised by the Native Court with the District Officer acting in a supervisory-cum-appellate capacity. If the District Officer orders for the matter to be brought to the Native Court of Appeal, then such a court of appeal is presided by a judge from the High Court. The Appeal Court also comprises the Resident of the residency in which the original proceedings took place and one native chief duly appointed.

· In Sarawak, the headman’s Court consists of a headman and 2 assessors. It has the power to impose a fine not exceeding RM50.   

      The Native  Officer’s or Chief’s Court   

      consists of a Native Officer or Chief 

      and 2 assessors. It has power to impose

      a term of imprisonment not exceeding  

      6 months and a fine not exceeding 

      RM100.

· Any party who is aggrieved by the decision of any Native Court may appeal to a higher court, i.e. from the 

1. Headman’s Court to the Native Officer’s or Chief’s Court.

2. Native Officer’s or Chief’s Court to the District Native Court

3. District Native Court to a Resident’s Native Court

Resident’s Native Court to the Native Court of Appeal by way of a case stated on a point of law or native customs.


	Magistrates’ Courts: (operate similarly in Peninsular Malaysia, Sabah & Sarawak)
· Deals with minor civil and criminal cases.

· Presided by a magistrate.

· A  first class magistrate has the power to try offences that with maximum term of 10 years’ imprisonment or all offences punishable with fine only, as well as for robbery, house-breaking at night or house trespassing.

     Where a person is found guilty the magistrate may pass any sentence allowed by law    

      not exceeding:

1. not exceeding 6 months imprisonment;

2. a fine of  RM10,000;

3. whipping up to 12 strokes;

4. a combination of any of the abovementioned. 

·   A second class magistrate has jurisdiction to try offences for which the maximum term of imprisonment provided by law does not exceed 12 months’ imprisonment or offences punishable with a fine only.

A second class magistrate may pass any sentence allowed by law:

1.  not exceeding 6 months’ imprisonment

2. a fine of not more than RM1,000; or

3. any sentence combining either of the aforesaid sentences.

· For civil matters:

1st class magistrate has authority to try all actions and suits where the amount in dispute or value of the subject-matter does not exceed RM25,000.

Also has authority to recover immovable property and rent, mesne profits and damages when the money claimed does not exceed RM24,000 per year or RM2,000 per month.

2nd class magistrate has authority to try original actions or suits of a civil nature where the plaintiff seeks to recover a debt or liquidated demand on money payable by the defendant, with or without interest, not exceeding RM3,000.



	Juvenile Courts: (operate similarly in Peninsular Malaysia, Sabah & Sarawak)
· Deal with criminal offenders below the age 18.

· The 3 members sits in the court of whom one is a 1st class magistrate and 2 lay advisers, one of whom shall, if practicable, be a woman.

· The two lay advisers are to inform and advise the court with respect to any consideration affecting the punishment or other treatment of any child or young person brought before it.

· The court can try all offences except those punishable by death (S.4(4), Juvenile Courts Act, 1947 (Revised 1972)).

· Members of public are not allowed at the juvenile court in order to protect the young offender from publicity.

· If found guilty, the young offender is may be sent to one of the approved institutions or schools where he or she is given corrective education.

· If it is not a homicide (murder case) the court may discharge him or her on condition that he or she executes a bond, with or without sureties to be of good behaviour and to come up for sentencing when called upon. Such a bond may provide other conditions, for example, the offender may be placed under the supervision of a probationary officer.

· If the offender is aggrieved by any finding or order of the court, he or she may appeal to the High Court against the finding or order.

· 

	Sessions Courts: (operate similarly in Peninsular Malaysia, Sabah & Sarawak)
· The highest of the subordinate or inferior courts.

· Under the charge of the Sessions Court judge.

· It has jurisdiction to handle criminal offences other than offences punishable by death.

· It may pass any sentence allowed by law other than the death sentence.

· In civil matters, it has jurisdiction to try all actions and suits of a civil nature where the amount in dispute or value of the subject-matter does not exceed RM100,000.

· It has no jurisdiction over matters relating to land, specific performance or recession of contracts, injunction, probate and administration of estates, divorce, bankruptcy, trusts and accounts. (S.69, Subordinate Courts Act, 1948).
· It has jurisdiction to hear and determine any action for the recovery of immovable property and for the recovery of rent or mesne profits or damages where the money claimed does not exceed RM96,000 or where the rent payable in respect of the premises does not exceed the sum of RM96,000 per annum.




	Superior Courts in Malaysia: Two High Courts (The High Court of Malaya and the High  in Sabah & Sarawak), the Industrial Court , the Court of Appeal  and the Federal Court 

	The High Court: 

· Two High Courts - The High Court of Malaya and the High in Sabah & Sarawak and each has a Chief Judge. 

· There are 56 judges and Judicial Commissioners i.e. 11 in Sabah & Sarawak & 45 in Peninsular Malaysia.
· Jurisdiction – original, appellate and supervisory

· Unlimited criminal and civil powers

· Hear civil matters cannot be determined in the subordinate courts.

· Has jurisdiction to try all civil proceedings where:

1. The cause of action arose within Malaysia

2. The defendant(s) resides or has his place of business within Malaysia.

3. The facts, on which the proceedings are based, exist or are alleged to have occurred within Malaysia.

4. Any land the ownership of which is disputed is situated within Malaysia.

· Civil jurisdiction includes bankruptcy or winding-up matters, probates and administration of the estates of deceased persons.

· In criminal cases, no case may be brought to the High Court unless an offender has been properly committed for trial after a preliminary hearing in a Magistrates’ Court.

· Hear civil and criminal appeals from the Magistrates’ and Sessions Courts.
· Has the power to refer any points of law arising in the appeal for the decision of the Court of Appeal if it feels that it is in the public interest and of paramount importance.

· Has power to supervise subordinate courts (Section 35(1) Courts of Judicature Act 1964).

Can call for records of any proceedings in the subordinate courts, whether civil or criminal, at any stage of such proceedings. Can remove the case to the High Court or give such directives to the subordinate courts as it thinks necessary. 

When the High Court calls for any record, all proceedings will be stayed pending the further order of the High Court.

· Divisions in the High Court of Malaya in Kuala Lumpur:

1. Commercial Division

2. Appellate and Special Powers Division

3. Civil Division

4. Criminal Division

Each division has a separate registry with a Senior Assistant Resgistrar assigned to each judge.



	The Industrial Court:

· Under the Industrial Relations Act 1967.

· Deals with trade disputes and has jurisdiction over matters concerning employers, employees and trade unions.
· Has a President appointed by the Yang di-Pertuan Agong and a panel of persons appointed by the Minister of Law. The panel consists of a group representing employers and a group representing workmen.

· In hearing any trade dispute, the court is made up of the President and two members drawn from the panel – one from each group.

· Parties to any case before the court may be represented at the proceedings by any official of a trade union or a union of employees.

· Should parties wish to be represented by a lawyer, they must seek the permission of the President of the Industrial Court.

· After hearing a dispute the court is empowered to make an award. Unlike ordinary courts, the Industrial Court in making the award may take non-legal matters into consideration.


	The Court of Appeal:

· It is made up of the President of the Court of Appeal and up to 10 Court of Appeal Judges. 

· It has jurisdiction to hear and determine any appeal against any High Court decision on criminal matters.

· It also has jurisdiction to hear and determine civil appeals generally for cases where the amount or value of the subject-matter of the claim is at least RM250,000.

· Where an appeal has been heard and disposed of by the Court of Appeal, the Court of Appeal has no power to review the case i.e. cannot re-open, re-hear or re-examine its decision for whatever purpose. (See Lye Thai Sang & Anor v. Faber Merlin (M) Sdn. Ltd. & Anor (1986), SC.)



	The Federal Court:

· Highest Court in Malaysia.

· The Court consists of the Chief Justice, the President of the Court of Appeal, the Chief Judge of Malaya and the Chief Judge of Sabah and Sarawak, and 6 Federal Court judges.

· Every proceeding in the Federal Court must be heard and disposed of by 3 judges or such greater uneven number of judges as the Chief Justice may in any particular case determine.

· Has jurisdiction in matters including the following:

1. To hear civil and criminal appeals from decisions of a High Court.

2. To exercise exclusive original jurisdiction on those matters conferred on it under Article 128(1) and (2) of the Federal Constitution. It can hear disputes on any matter between any State and the Federal Government.  It can also pronounce on the validity of any federal or state legislation as being in excess of powers.

3. To determine constitutional questions which have arisen in the proceedings of the High Court but referred to the Federal Court for a decision.

4. To give its opinion on any question referred to it by the Yang di-Pertuan Agong concerning the effect of any provision of the Constitution which has already arisen or appears likely to arise. (Government of Malaysia v.  Government of the State of Kelantan (1968).




Questions

1. Describe the hierarchy and functions of the superior courts of Malaysia.
2. James Tan has taken a loan of RM200,000 from a bank to buy a house. Now he is not in a position to pay back the loan and the bank wants to apply for an order to sell the house. Name and describe the court which has the power to hear such an application.

3. Describe the constitution, powers and jurisdiction of the High Court in Malaysia.
Answers

1. Describe the hierarchy and functions of the superior courts of Malaysia.
      The superior courts of Malaysia consist of the High Court, the Court of Appeal and

      the Federal Court.  There are 2 High Courts in Malaysia – the High Court of Malaya and the High Court of Sabah and Sarawak.

                                                       Federal Court



                                                      Court of Appeal


                                 High Court                                   High Court 

                                 of Malaya                                    of Sabah & Sarawak

      Jurisdiction of High Court is original, appellate and supervisory. It hears both civil and criminal cases. It hears appeals from the Magistrates’ and Sessions Courts. It also functions as supervisory and revisionary capacity over all subordinate courts.
      The Court of Appeal hears civil and criminal appeals from decisions of the High Court.  The appellate function occupies the bulk of the Court’s work. It also hears and determines constitutional matters.

      Federal Court hears appeals from the Court of Appeal.  The Federal Court serves as the final court of appeal.

2. James Tan has taken a loan of RM200,000 from a bank to buy a house. Now he is not in a position to pay back the loan and the bank wants to apply for an order to sell the house. Name and describe the court which has the power to hear such an application.
- Subordinate courts have no power to hear matters relating to land (S.69, Subordinate 

   Courts Act, 1948).
- High Court has the jurisdiction to hear matter relating to land and has the power to            

   grant an order for sale.

3. Describe the constitution, powers and jurisdiction of the High Court in Malaysia.
     - headed by 2 Chief Judges, one in Malaya and one in Sabah and Sarawak.

     - Jurisdiction is original, appellate and supervisory. 

     - unlimited criminal and civil powers over original jurisdiction.

     - hears civil and criminal appeals from the magistrates’ Courts and the Session Courts.

     - power to refer any point of law arising in the appeal for the decision of the Court of 

       Appeal if it feels that it is in the public interest and of paramount importance.

     - has supervisory power and revisionary jurisdiction over subordinate courts. 

     - can call for record of any proceedings in the subordinate courts, whether civil or

        criminal, at any stage of such proceedings and all proceedings will be stayed 

        pending further order of the High Court
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