8. Introduction to Law

Why study law?

Laws regulate our lives.  We must know what are our rights, duties, responsibilities and what we can do and cannot do (obligations) so that other people would not be hurt or injured.

By knowing the laws, we can protect ourselves from doing wrongs to other people or prevent ourselves from being used by others.

Law is not the same as justice.  Justice refers to fairness or rightfulness.  Justice is about moral value (good or right).  Law is there to help the achievement of justice.

For business people, law is important.  Law helps to ensure that the business people conduct a business in a proper and just manner and that it is done for the good or benefit of the people who use the product or service offered by the business.  People should not be injured or suffered losses for using the goods or services.

In order to understand and appreciate the Law, students are advised to comprehend the principles of law and read the related cases in order to know how the law is applied.  The final decisions made by the Courts, are known as Judgments.
What is Law?

Law may be defined as the body of enacted or customary rules recognized by a community as binding (Oxford English Dictionary).

Sir John Salmond in his book, “Jurisprudence” defines law as the body of principles recognized and applied by the State in the administration of justice.” In other words, law consists of the rules recognized and acted on by courts of justice.  In short, law may be defined as a body of rules which are enforced by the State.

Law has also been defined by John Austin as a command set by a superior being (the State) to an inferior being (the individual) and enforced by sanctions (which may include imprisonment, fines, damages, injunctions and decrees of specific performance).

Article 160 (2) of the Federal Constitution 1957 and Item (43C) of Section 2(1) of the Interpretation and General Clauses Ordinance 1948 define the term “law” to include:

(a) the written law;

(b) common law that is in operation in the Federation or any part thereof; and

(c) any custom or usage having the force of law in the Federation and any part thereof.

Law in relation to Justice
Law is aimed to maintain justice in society.  Justice is related to the idea of right and wrong, fairness and equality.
Therefore law exists to encourage the doing of what is right or just in a particular set of circumstances.  

Meaning of a set of circumstances: e.g. a man who steals for the sake of stealing is considered a thief.  However a destitute man who steals to feed his hungry children is considered a thief.  The same law applies.  On the other hand, the punishment metered out to both persons will not be the same. The destitute man may get a lesser punishment than the one who steals for the sake of it. Similarly what is considered “just” today may be different tomorrow because societal norms (beliefs and values) change from time to time. This means that as a society evolves, the legal system should also evolve to ensure justice prevails.

Law and Ethics
Law alone cannot be effective if individuals do not have some form of moral standards and beliefs i.e. the ethical considerations.  Ethics is about what is right and moral.

The distinction between law and ethics is:

Law is set to govern the conduct of all members of  society, while ethics guides individuals in ascertaining the soundness of rules and their impact upon relationships.

Law and ethics, though different in concepts, are related especially in the area of business law.   Businesses use legal standards in carrying out their business activities and decision making, they also use the codes of ethics or conduct to guide employers and employees in their decision making process. 

E.g.   - exercise good faith in making contract.

         - intellectual property consideration such copy right, patent, design, trade marks,   

            use of confidential information and passing off.

          - web issues such as privacy and cyber-squatting

          - restrictive trade practices

          - consumer protection

          - principle of uberrimae fidei (utmost good faith)

          - aspects of employment and industrial law – antidiscrimination, occupational health and safety, minimum wages and conditions, insolvency, duty of care to employees and duty of fidelity by employees.

Rule of Law
The rule of law involves three propositions as given by Dicey:

1. no person must be punished except for a breach of the law i.e. the person must know whether what he wants to do is lawful or not.  The law is recognized as the highest authority in a society;

2. all persons are equal before the law irrespective of status or position; and

3. the rights or freedom of citizens are enforceable in the courts.

Law, The State and The Constitution
Malaysia is made up of Peninsular Malaysia, Sabah and Sarawak.  It has one political unit but it is not governed (rules) by the same set of law.

Peninsular Malaysia, Sabah and Sarawak are linked through two approaches:

1. Federal Parliament

2. Federal Court

The Federal Parliament enacts law for the whole country while the Federal Court acts as a final court of appeal for the whole country.

What is a State?

In Malaysia, there are thirteen states.  Each state has a government and has rules which are written down who shall govern and how.  This is the State Constitution which is in written form. 

Malaysia has a written Federal Constitution which is the supreme law of the country under Article 4(1) of the Federal Constitution and any law that is not consistent with the Federal Constitution is void by the courts.

Federal and State Laws

Article 73 confers on Parliament the right to make laws for the whole Malaysia.

Article 74 of the Federal Constitution provides that Parliament may make laws with respect to matters listed in the Federal List (26 items) or Concurrent List (10 items).

On the other hand the State Legislatures may also make laws on matters listed in the Concurrent List as well as the maters listed in the State List (12 items).

Inconsistencies between Federal and State Laws

If any State law is inconsistent with a Federal law, the Federal law shall prevail and the State law shall, to the extent to which it is inconsistent, shall be void. 

Further more State legislatures have the ;power to make laws with respect to any matter not enumerated in any of the lists set out in the 9th Schedule and which are not a matter in respect of which Parliament has power to make laws.

Classification of Law

The legal system of the world can be classified into three main types:

1. Civil law i.e. a code of written laws derived by legislation. It is inquisitional in form.
2. Common law which is derived from case law (or precedent) and statute.

3. Socialist law.

The Malaysian legal system is a common law system where the legal principles are developed by judges through case-law.  Inherited from England and found in Australia, New Zealand, Singapore, Canada, and USA.  The common law system in Malaysia, is classified into three broad divisions: 

1. Public Law – the law governing the relationship between individuals and the State.  It is subdivided into two categories: Constitutional Law and Criminal Law.

(a) Constitutional Law – lays down the rights of individuals lin the state.  It deals     

      with questions such as supremacy of Parliament and rights of citizens as well 

      as areas dealing with state and federal powers.
(b) Criminal Law – codifies the various offences committed by individuals against the State e.g. murder, cheating, criminal breach of trust (CBT). Forgery, causing grievous hurt, theft, robbery and counterfeiting.  It aims at punishing criminals and suppressing crimes.

2. International Law -  a body of laws which is made up of mainly principles and     

      rules of conduct which States are bound to observe in heir relations with each 

      other. It subdivided into:

(1) Public International Law – law that governs between States (countries).

(2) Private International Law (Conflict  of Law) – is a part of municipal law. Both have rules that guide a judge when the laws of more than one country affect a case.  The sources of international law that affect businesses are:

· Customary Rules of International Law which are derived from international custom and established practices between nations.
· Treaties and Conventions (agreements) -  Malaysia has many treaties and conventions and once ratified, the Government would conform with the convention and act in accordance with the treaty. E.g. United Nations’ treaties and conventions.

3.   Private Law – it is concerned with matters that affect the rights and duties of

      individuals among themselves.  Basically private or civil law is intended to give 

      compensation to persons injured, to enable property to be recovered from 

      wrongdoers and to enforce obligations such as contracts and trusts.

             - Contracts are based on agreements

             - Tort is based on an obligation imposed by law.  A tort is a civil wrong.  It is a   breach of a general duty which is imposed by law (not agreed between the  parties as seen in contract law).  It is remediable by a civil action for unliquidated damages. Any person whose legal right is infringed may sue that wrongdoer.  

               The essential elements of a tort are:

· That there must be an act or omission done intentionally or negligently.
· There must be damage caused by such act or omission which is not remote.

             -  A trust is an equitable obligation binding a person (who is called a trustee) to deal with property over which he has control (which is called the trust property) for the benefit of persons (called beneficiaries or cesturi que trust) of whom he may himself be one and any one of whom may enforce the obligation.

Questions

1. Define the word “law”.
2. What constitutes the Supreme law of Malaysia? In what ways is it considered to  

 be supreme?
3. If there is an unlawful business act being committed, under which law should the       

matter be dealt with? Explain.
4. John and his family came to a restaurant to have dinner.  As John stepped inside the restaurant, he slipped and fell as the floor was wet.  John was hurt and his hands were badly cut.  There was no warning sign that the floor was wet or slippery.  If John decides to institute legal action, will the legal action be based on contract or tort?  Give reasons for your answer.
Answers

1. Define the word “law”. 

      Dictionary meaning

      Sir John Salmond’s definition

      John Austin’s defition.

2. What constitutes the Supreme law of Malaysia? In what ways is it considered to  

             be supreme?

Malaysia has a written Federal Constitution which is the supreme law of the country under Article 4(1) of the Federal Constitution and any law that is not consistent with the Federal Constitution is void by the courts. Even laws enacted by Parliament which are inconsistent with the Federal Constitution may be declared void by the courts.

3. If there is an unlawful business act being committed, under which law should the       

             matter be dealt with? Explain.

             Contract law based on agreements. 

4.   John and his family came to a restaurant to have dinner.  As John stepped inside the   restaurant, he slipped and fell as the floor was wet.  John was hurt and his hands were badly cut.  There was no warning sign that the floor was wet or slippery.  If John decides to institute legal action, will the legal action be based on contract or tort.  Give reasons for your answer.
      Law of Tort.
      Tort is based on an obligation imposed by law.  A tort is a civil wrong.  It is a   breach of a general duty which is imposed by law (not agreed between the  parties as seen in contract law).  It is remediable by a civil action for unliquidated damages. Any person whose legal right is infringed may sue that wrongdoer.  

      The essential elements of a tort are:

· That there must be an act or omission done intentionally or negligently.

· There must be damage caused by such act or omission which is not remote.
R. Rethana v. The Govt. of Malaysia &  Anor (1988)
The plaintiff sought to declare that an Act of Parliament (i.e. Employees’ Social Security Act, (SOSCO) 1969) was inconsistent with the Federal Constitution and therefore it was void. The Court held that it was not so and it did not offend Article 8(1) of the Federal Constitution.  

(Article 8(1) provides for equal protection of the law for all persons and for equality of all persons before the law.)
Repco Holdings Bhd. V. Public Prosecutor (1997)
In this case the High Court declared that Section 126(2) of the Securities Industry Act and Section 39(2) of the Securities Commission Act, 1993 were inconsistent with Article 4(1) of the Federal Constitution and therefore they are unconstitutional and void.

Mamat Bin Daud & Others v. Govt. of Malaysia (1988)
Matters relating to Islamic religion should be reserved for the state legislatures (Article 74(1) of the Federal Constitution) and therefore beyond the legislative competency of Parliament. 
So Section 298A of the Penal Code involving religious matters, is ultra vires Article 74(1) of  Federal Constitution.
Ketua Pengarah Jabatin Alam Sekitar & Anor v. Kajing Tubek & Ors and Other Appeals (1997)

Held that the State has the power to deal with its land and use it as it deems fit.
(The case is about the development of the Bakun Hydroelectric project in Sarawak.)
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