11.  Introduction to Employment Law
The relevant areas of employment law are: 
· contract of employment, 
· termination of employee, 
· wages, 
· provisions regarding annual leave, holidays, hours of work, 
· industrial action and the collective rights of employees.

The employment law in Malaysia is derived from many sources such as legislations, common law and customs. The main legislations relate to employment are the Employment Act 1955 and the Industrial Relations Act 1967.
The Employment Act 1955 only applies to West Malaysia.  In Sabah and Sarawak there are separate laws, although similar, laid out in the Sarawak Labour Ordinance and Sabah Labour Ordinance. 

The main purpose of employment laws is to ensure that the employees are fairly treated by their employers and to protect the employees against exploitation or victimization especially the women.  If there is total freedom to contract the employer the stronger party will dominate the weaker party, the employee and the employer will impose many restrictions and unfavourable terms in the contract of employment.  Therefore the employment law serves to balance these conflicting interests.

Other characteristics of the Employment Act in particular are:

· contract of employment
· termination of employee
· rules regarding payment of wages

· provision for deduction of wages

· wages have priority over other debts

· provisions for termination, lay-off benefits

· the right of employees to make complaint

· the provision of mechanism for redressal/settling of disputes

· protection to women employees

· restriction of children employment

Definition of Employer and Employee
An employer is a person who offers to employ the service of another person as an employee: section 2 of EA 1955. Examples of employers are the managers, agents or factor of the employer.

An employee is a person who enters into a contract of service with an employer and in return receives a wage. It is defined under S.2(1) of EA 1955 to mean any person or class of persons mentioned in the First Schedule to be: 
 (a)  Any person who has entered into a contract of service with an employer under which 
       such per’s wages do not exceed RM1500 per month.

 (b)  Any person who, irrespective of the wages he/she earns in a month, has entered into 

         a contract of service with an employer and not engaged in –

              (i)  Manual labour

             (ii)  Engaged in the operation of mechanically-propelled vehicles. 
  (c)  One who supervises and oversees employees in manual labour.

  (d)  Any person engaged in any capacity in any vessel registered in Malaysia with  

         certain exceptions.

(e) Any person engaged as a domestic servant.

An apprentice and a part-time employee are employees: section 2(1) EA.

Therefore only those employees mentioned in the First Schedule of the Act are protected by the Employment Act 1955.

For those employees who are not covered by the Employment Act, the Contracts Act 1950 and various common law rules will apply.  In fact employees who wages exceeds RM1500 but do not exceed RM5000 is entitled to claim to the Labour Department for their wages and other payments.
Contract of Service

A contract of service means an agreement (can oral or written) and whether express or implied, where the employer agrees to employ a person as an employee and such person agrees to serve his employer as his employee and includes an apprenticeship contract.

A contract of service is actually a contract of employment. Therefore, the general principles of contract developed by the common law and the Contracts Act 1950 are applicable to a contract of service. Under such a circumstance, the contract of service must contain:

· terms and conditions with respect to category of employment; 
· commencement salary including other allowances and bonus, if any; 
· probation period; 
· working hours; 
· overtime payment or leave in lieu thereof;
· annual leave and public holidays; 
· sick leave and medical bills; 
· Employees Provident Fund (EPF) and Social Security protection (SOCSO); and
· provision for termination, including rules regarding notice of termination and payment in lieu of notice 
· there should not be any term or condition in the contract of service which contravenes/goes against any law. 
Note: 

· Section 10 EA requires that a contract of service must be in writing if the work is for more than one month. 
· Section 15(1) EA provides that the employer is deemed to break the contract if he fails to pay the wages in accordance with the EA.
· Section 15(2) EA provides that the employee is deemed to break the contract if he is absent from work for a continuous period of more than two days.

· Section 18 EA requires the contract of service to specify the wage period not exceeding one month.   If this is not stated in the contract of service, it is deemed to be one month. 
      ‘Wage period’ means the time period between one payment of wages and the next 
        payments.  
      ‘Wages’ means basic wages and all other payments in cash payable to an empl0yee for work done in respect of his or her contract of service. ‘Wages’ would include all allowances including contractual bonus received by an employee for normal hours of work including travel allowances.

Difference between an employee and an independent contractor

Most of the employment laws are applicable only to employees i.e. people who are employed under an employment contract i.e. a contract of service. Therefore it is necessary to know the difference between an employee from an independent contractor.

	Differences between Contract of Service and Contract for Service

	Contract of Service (employee)
	Contract for Service (Independent contractor)

	1.  The employee personally performs a 

     task or tasks allocated to him by his 

     employer.
2.  He is subject to the control and 

     direction of the employer.

3.  Within the context of the 

     Employment Act 1955 relating to workman’s compensation, torts, contract, tax, leave entitlements and awards.
	1.  The person is not an employee.
2.  He is a self-employed or independent 

     contractor.

3. He performs an agreed task for an 

     agreed price.

4. He controls how the task is to be 

    done, the manner it is to be done and 

     the methods and materials used.

5. He must meet the requirements set

    down by the employer for the 

    completed task.


Employment of Children and Young Persons

Under the Contracts Act 1950 an agreement is void if one of the parties was a minor i.e. below 18 years old.

However in the Children and Young Persons (Employment) Act 1966, a child is defined as person who is below 14 years old, while a young person is one who is 14 years old but below 16 years old.

Children and young persons can be recruited as employees under contracts of services but subject to following circumstances:

1. A child may be employed to do light work suitable to his capacity provided that the undertaking belongs to his family.

2. A child can be employed in public entertainment for which a licence has been obtained.

3. A child can be employed for work sponsored by the Federal or State governments in a school, training institute or vessel, and

4. A child can work as an apprentice under a written apprenticeship agreement, after it has been approved by the Director-General.

Limitations apply to employment of children:

1. Every employed child must get one rest day after 6 consecutive working days.

2. A child is not allow to work for:

(i)  more than 3 consecutive hours and must be given half an hour rest after 3  

       hours of work;

(ii)  more than 6 hours per day.  If a child is a school going employee, his total  

       working hours should not exceed 7 hours including the time spent in  

        school.
(iii)   between 8.00 p.m. to 7.00 a.m. This is not applicable in public  

        entertainment.

3. A child may be asked to resume work only after an interval of 14 consecutive 

       hours.

A young person may be employed under the following circumstances:

1.  To work in an undertaking that is suitable to his or her capacity.

2.  Can work in public entertainment for which a licence is obtained.

3.  Can be employed in work sponsored by Federal or State Government.

4.  Can work as an apprentice under a written agreement approved by Director –      

     General. 

5.  Domestic services.

6.  Young female persons can work in hotel, club, restaurant, boarding house or bar 

      provided the establishment is under the control and management of her guardian  

       or parent.

Limitations apply to the employment of young persons:

1. Must get a rest day after 6 consecutive working days.

2. Cannot work for more than 4 consecutive hours without a 30 minutes rest or more than 7 hours a day. If he/she is a school going employee, his/her total working hours should not exceed 8 hours including time spent in the school. Cannot work between 8.00 p.m. to 6.00 a.m.

3. Resume work after an interval of 12 consecutive hours.

Benefits of Employment

Rest Day: Section 59: every employee is entitled to a rest day in every 7 days.  No employee is compelled to work on a rest day unless he is engaged in work which requires to be carried on continuously or continually by two or more shifts. The employer must inform the employee as to which day will be his rest day. This is inserted in the contract of service or is displayed on the notice board.

Hours of Work: Section 60A: An employee’s normal working hours:
(i)  After 5 consecutive hours a break of 30 minutes must be given; 

(ii)  Maximum 8 hours of work in one day; 

(iii)  Maximum 48 hours in one week.

There are exceptions to the above general rules.  The maximum daily working hours can be extended to 9 hours if the employee is working a 5-day or 5.5-day week.  For the purpose of calculating working hours, any extended break is not considered working hours.

Any work done in excess of the normal hours of work is considered overtime and is to be paid at special rates. (See next paragraph)
Overtime

It is defined as the number of hours of work carried out in excess of the normal hours of work per day: section 60A(3)(b) EA.

Overtime payment:

For normal working day, the pay rate for one hour of overtime worked is 1.5 times the hourly rate.  This is calculated using the formula (commonly used) for monthly rated workers:

                                          Monthly salary x 12

Rate per hour =   

                               52 x working hours per week

Maximum hours of overtime allowed: Not more than 104 hours per month. This does not take into consideration the work done on a rest day or public holiday.

For rest day: the rate of pay for overtime is two times the hourly rate of pay.
For public holiday: the rate of pay for overtime is three times the hourly rate of pay.

Compulsory Overtime: As a general rule, an employee cannot be required to work overtime. He must agree to work in excess of his normal hours of work. Exceptions to this general rule:
According to section 60A(2) EA, an employee can be required to work overtime in the case of:

· An accident, actual or threatened at work.

· Work essential to the life of the community.

· Work essential to the defence of Malaysia.

· Urgent work which needs to be done in machinery or plant.

· Work which was interrupted by reasons of some cause impossible to foresee.

· Work in the Essential Services.

Failure to work overtime

An employee generally has the right to decide whether to work overtime or not when so requested by his employer.  The exceptions to this rule are listed above.  However, when an employee has agreed to work overtime but at the appointed time fails to turn up, his absence from work is considered misconduct and should be treated like any other misconduct for absence.
Control of Overtime:  It is the employer who will decide whether there is a need for overtime work to be carried out.

Public Holidays: Section 60D:  Employers must grant employees a minimum of 10 public holidays per year. Every State has 16 to 17 public holidays.  From these the employer can pick the holidays for his employees.  However, 4 public holidays are mandatory, i.e.

· National Day

· Yang di-Pertuan Agong’s Birthday

· State Ruler’s Birthday

· Labour Day

The employees must be informed in advance as to which of the holidays for the year will be granted as their public holidays.

Should any of the 10 holidays chosen by the employer fall on the worker’s rest day, the next day shall be the paid holiday. If the employee works a 5-day week and a public holiday falls on the first of the two days off, it is up to the employer whether or not to grant a substitute holiday.

By mutual agreement between the employee and employer, it is possible to substitute any of the public holidays, other than the compulsory four, for any other day in the year.

If an employee is on sick leave during any of the 10 holidays to which he is entitled, the employer must grant him another day in substitution.

If the employee is absent from work without permission on the working day immediately before or immediately after, a public holiday, he will not be entitled to pay for the holiday.

Payment for Work on a Public Holiday

It will be two days’ wages for the day.  This means that the worker will get three days’ pay for the one day he works.

Annual Leave: Section 60E  

	Years of completed service
	Annual leave entitlement

	1 to 2 years
	8 days

	2 to 5 years
	12 days

	More than 5 years
	16 days


In the first year of employment, the employee is not entitled to any annual leave. The annual leave can only accrues after 12 months of continuous service.  With the consent of the employer, the employee can take the annual leave in advance in the first year of employment.

It is also stated in section 60E that an employee who is absent more than 10% of the working days in a year without the employer’s permission and without reasonable excuse shall not be entitled to annual leave.

The Employment Act does not entitle an employee to carry forward annual leave.  It is a matter of the employer’s discretion. Not all employers permit employees to carry forward leave.  In such a situation annual leave not taken within the year, it is forfeited. 

It is not unreasonable for employers to allow employees to carry forward some leave.

Sick Leave: Section 60F

	Years of completed service
	Sick leave entitlement per year

	Less than 2 years’ service
	14 days

	      2 to 5 years’ service
	18 days

	 More then 5 years ‘ service
	22 days


To receive paid sick leave the employee must fulfill certain conditions imposed by the ACT, i.e.

· The employee must be certified unfit for work by a registered medical practitioner, including a registered dentist, appointed by the employer; and

· The employee must inform the employer of his sickness within 48 hours of commencing the sick leave.

If the employer did not appoint any panel doctors, certification that the employee is unfit for work will have to be accepted from any registered doctor including a medical officer in a government hospital of facility.  In the case of an emergency or the employee is away from his normal residence, the employer must accept the medical certificate of any registered doctor. In the case of an emergency, the doctor should be requested to make a statement to this effect on the medical chit.

Hospitalisation

The total sick leave is increased to 60 days per year inclusive of the normal sick leave.
During the period an employee is receiving temporary disablement benefit under the Employees Social Security Act (SOCSO) he is not considered to be on sick leave.  In other words, his “SOCSO leave” is on top of his sick leave entitlement.

Maternity Leave and Allowances: Sections 37-44 EA

· A female employee is entitled to 60 days’ maternity leave for every confinement, without limit; and 

· Payment of maternity allowance if she fulfills certain conditions.

The maternity leave of 60 calendar days can start 30 days before the employee’s due date of confinement.  (However, given the inability of medical science to predict exactly when a baby will be born, most employees prefer to commence their leave only once they have given birth.) If a registered doctor appointed by the employer certifies that the employee is unable to perform her duties satisfactorily, she can be required to begin her leave 14 days before the expected delivery date: section 37 EA.
In order to be eligible for maternity leave the employee must deliver her baby after at least 28 weeks of pregnancy.  If she gives birth before this point, whether the child survives or not, she will not be entitled to maternity leave and any leave taken will be treated as sick leave.
The employee who takes maternity leave will be entitled to an allowance equivalent to RM6.00 per day or her normal wages, whichever is higher, if she fulfills two conditions:

· She has no more than five surviving children (section 37(1)(c)EA); and 

· She has worked for the employer for a minimum of 90 days during her pregnancy, at least one day of which must be in the last 4 months before she gives birth (section 37(2) EA).

Thus, if the employee already has 5 children and subsequently gives birth she will only be entitled to unpaid maternity leave.  Similarly if she has not served her employer for the minimum 90 days , she will not get paid for her leave period.
Section 37(1)(aa) of the EA states that where an employee is on unpaid maternity leave, she may, with the consent of her employer, return to work at any point of time during the 60 days after giving birth, providing a doctor has certified she is fit to resume her duties.

Should the employee die from any cause while she is on maternity leave, the payment due to her must be made to her personal representative: section 41 EA.

It is an offence to dismiss an employee when she is on maternity leave: section 42 EA.
Employers are required to keep a maternity register: section 44 EA.
Wages

‘Wages’ is defined under the First Schedule to the EA as:
 “Basic wages and all other payments in cash payable to an employee for work done in   

 respect of his contract of service but does not include:

(a) the value of any house accommodation or the supply of any food, fuel, light or water or medical attendance, or of any approved amenity or approved service;

(b) any contribution paid by the employer on his own account to any pension fund, provident fund, superannuation scheme, retrenchment, termination, lay-off or retirement scheme, thrift scheme or any other fund or scheme established for the benefit or welfare of the employee;

(c) any traveling allowance or the value of any traveling concession;

(d) any sum payable to the employee to defray special expenses entailed on him by the nature of his employment;

(e) any gratuity payable on discharge or retirement; or 
(f) any annual bonus or any part of any annual bonus.”

However, the following are excluded from the definition of wages for the purpose of deciding whether an employee is within the Act’s scope:

   Commission

   Subsistence allowance

   Overtime payments

Payment of Wages: Section 18-23

Wage period i.e. the period for which wages are payable, must be no longer than one month: section 18EA.  
Employers are free to pay more frequently and it is becoming a common trend to pay wages twice a month. The wage period is set by the employer and does not have to follow the calendar month.

Wages must be paid not later than 7 days after the end of the wage period: section 19 EA.  Failure to pay within this period is a breach of the contract of employment by employer.

When the contract is terminated either because a fixed-term contract comes to an end, or because the employee resigns and gives the required notice or the employer terminates the employee’s contract, wages must be paid out to the employee on his last day of work: section 21(1) EA.

If the employee resigns without giving notice, any wages owing (after the indemnity for failure to give notice has been deducted) must be paid not later than the third day after the contract is terminated: section 21(2) EA.          
Advances on Wages 
Employees are not entitled to advances on wages: section 22 EA. 

It is up to the employer to give or not to give advances. 

If as a form of benefit, the employer agrees to give advances on wages, there are certain restrictions stated in section 22 of EA:

The maximum advance shall be one month’s wages. 

The employer may advance more than one month’s wages in the following circumstances:

(a)  to enable the employee to buy a house or piece of land, or to renovate a house; or

(b)  to enable the employee to buy livestock; or

(c)  to enable the employee to buy a car, motorcycle or bicycle;

(d)  to enable the employee to buy shares in the employer’s business offered for sale by 

       the employer.
If the advance is for any other purpose and is more than one month’s wage, the employer has to obtain written permission from the Director-General of Labour. If approval is given the DG has the right to impose any condition which he deems necessary.
Deductions from Wages

Section 24 of the Employment Act 1955:

Deductions can be made without requiring the consent of the employee:

· EPF, SOCSO, Income Tax

· Recovery of any overpayment in the immediately preceding 3 months prior to the date when the deductions are to be made.

· For indemnity due when an employee resigns without giving due notice.

· For recovery of advances where no interest is imposed.

Deductions requiring the consent of the employee:

· For payment of trade union fees or other payments.

· For payment into a co-operative thrift and loan society.

· For payment of shares of the employer’s business offered for sale by the employer.

Deductions which require the employee’s written agreement and the consent of the Director-General of Labour:

· For payment into a pension, welfare or insurance scheme established for the benefit of the employee.
· For the recovery of advances of wages where an interest payment has been imposed.

· To a third party on behalf of the employee.

· For payment of the purchase of the company’s goods offered for sale to the employees.

·  For payment of rental for accommodation, and cost of services, food and meals provided by employer to employee at the employee’s request or under his contract of employment.

The Director-General of Labour has the power to allow any other deductions upon the request of an employer.

The maximum deductions that may be made in any one month must not exceed 50% of the employee’s wage unless the deductions include repayment of a housing loan, in which case the maximum deduction increases to 75% of the employee’s wages. It is the employer’s responsibility to ensure that this ceiling on deductions is observed.(Section 24(4) EA)
Pay Cut

An employer cannot unilaterally reduce an employee’s wages.  A pay cut without the employee’s consent is a breach of the employment contract: section 24 EA.  

Termination of Employment

Termination of the employment contract means that the contract has come to an end and this can happen in a number of ways.

It is legitimate for an employer to terminate the contract of employment of an employee when the following situations arise:

· when the employee is redundant;

· when the employee commits misconduct;

· when the employee’s performance of his duties is not satisfactory; or

· when the employee is unable to perform the work for which he was employed.

Employee’s contract of employment will also come to an end when:
· a total closure of the business takes place

· a fixed-term contract expires

· frustration of contract occurs

· the employee resigns

· the employee reaches the retirement age as stated in his contract.

Termination Simpliciter

Under section 20 of the Industrial Relations Act 1967, an employee can claim unfair dismissal no matter what particular label is given to the termination of his contract of employment by his employer.  Terminating an employee without giving any reason (i.e. termination simpliciter) is not acceptable by the courts. This is because it is now a settled law that the court will impose the concept of social justice whereby an employee’s job is likened to his property and thus it cannot be taken away from him without good cause.

Notice Prior to Termination: Sections 11- 12(2)EA
EA provides that an employer and an employee are free to agree on the period of notice required before either party terminates the contract.  This should be clearly written in the contract. The agreed notice must be the same for both parties: Section 10EA.
Section 11EA provides that the employment of an employee shall automatically be terminated when the period of time on which such  contract was made, has expired or when the piece of work specified in the contract of service has been completed.

According to section 12(2) EA, if the contract of employment is silent on the issue of notice the following notice periods will apply:

	Service
	Length of Notice

	Less than 2 years
	4 weeks

	Between 2-5 years
	6 weeks

	More than 5 years
	8 weeks


According to section 13 EA, if any party fails to give proper notice of termination to the other party he will owe an indemnity to the other party equivalent to the wages which would have been earned in the notice period or as stated in the employment contract.  If the party who owes the indemnity does not pay the amount due, the party who is owed the money can make a complaint at the Labour Department.

(Notice of termination is not necessary when:

· the employee is dismissed for misconduct (section 14 EA);

· the employee retires as per his contract of employment; or

· upon the expiry of a fixed-term contract.)
Section 14 EA, provides where there is misconduct by the employee, the employer can dismiss the employee without notice. 

In other circumstances, the employer cannot simply dismiss the employee by giving a notice of termination.

Misconduct is not defined in the EA 1955.  However it may include:

· absence from work, without notice and excuse;

· poor performance of work which does not commensurate with the experience claimed in the resume;

· insubordination – disrespect towards superiors and not following orders;

· sleeping while on the job;

· gambling while at work;

· use of abusive language freely;

· fighting at the workplace;

· conflict of interest;

· negligence resulting in harm or loss to the employer or clients;
· making press statements relating t the job without prior consent from the employer;

· participating in an illegal strike;

· theft or misappropriation of employer’s property or client’s property;

· sexual harassment of co-workers;

· borrowing money from clients or subordinates;

· alteration of medical certificate; and 

· breach of implied duties of loyalty and confidence, for example, leaking company secrets and breaching confidentiality.

Before any action can be taken against the employee, a due enquiry must be held. This is called a ‘domestic enquiry’. Prior to the enquiry, the concerned employee must be given notice giving detail of the allegation against him.  It will be asked to reply to the allegations within reasonable time.  If not satisfied with the reply, the employer will proceed to conduct a domestic enquiry. An independent panel of members will conduct a hearing on the allegations against the employee.

The human resource department of the employer will present the case against the affected employee.  Witnesses will be called and other evidence will be presented.  The affected employee can question the witnesses and then call his own witnesses.  

The panel will come to a finding and make a recommendation to the management.  The entire process is meant to comply with the rules of natural justice, i.e. the right to a fair hearing.
The management will make the final decision. Under section 14 EA the management can:

· dismiss the employee immediately i.e. without notice.

· downgrade or demote the employee, or

· impose any other lesser punishment, such as barring increments or issue a warning.

Note:  The employer may suspend the employee from work for a maximum period of two weeks at half wages, for the purpose of the inquiry.  Where full wages are paid, this time limitation does not apply but it is best to have the inquiry held as soon as possible in the interest of natural justice and to preserve evidence or accurate testimonies of the witnesses who may have problems recollecting the past events after a long lapse of time.

S.14(2) gives an employee the right to terminate the contract of service, without notice, where he or his dependents are threatened by danger due to violence or disease that was not undertaken by the contract of employment.

S.15(1) provides that the contract of service is broken if the employer fails to pay wages to the employee in accordance with Part III of the Act.

Unfair Dismissal – the Consequences

When an employee considers he has been dismissed without just cause or excuse, he can make a representation to the Director General of Industrial Relations and may request that he should be reinstated: Section 20 IRA 1967.  This representation must be filed within 60 days of the dismissal. If the employee fails to do so within the 60 days time frame, he loses his right of representation to the Industrial Court.
The Director General of Industrial Relations determines whether the matter should be referred to the Industrial Court.

The Industrial Court will then conduct a hearing and give its decision which is called an award.

The main remedy that can be granted by the Industrial Court in case of arbitrary and unjustified dismissal is re-instatement and payment of back-wages. If reinstatement is not suitable, then the court will grant compensation in lieu.  All decisions of the Industrial Court are subject to review by the High Court.

Constructive Dismissal

There are times when the employee feels that he is being ’picked-on’ by the employer or put in ‘cold storage’.  The employer may be doing this intentionally, for example by giving the employee a greater work-load, while not doing the same for the other employees. It can be to shift his desk into basement or close to the store room or even the toilet entrance.  Or even by giving extra load of work at 5.15 p.m. when his duty ends at 5.45 p/m. and requiring it to be completed within the same day. Some employers may demote the employee or even reduce his salary, after a job-appraisal.  Whatever it may be, it is forcing the employee to resign and he can do soon the ground of constructive dismissal and treat it as though he was unfairly dismissed from work by his employer. The employee then brings the matter to the Director General of Industrial Relations within 60 days seeking reinstatement to his former job on the same terms and conditions together with back-pay.

Resignation
An employee has a right to resign from his employment. Where his contract requires him to give notice, he must do so, but this is the only restriction on his right to leave. 

Before he leaves the employer may demand that he do certain things, such as return company property or pay up any monies owing to the employer.  However the employer cannot reject the resignation of the employee or stop him from leaving.

A resignation is defined as the voluntary termination of the employment contract by the employee.  If the resignation is not truly voluntary, it may be considered a dismissal and the employee will have the right to claim unfair dismissal under section 20 IRA 1967. It is settled law that a forced resignation, such as where the employee resigns under duress, is a dismissal, sometimes known as an “indirect dismissal”.

An employer should never draft or type an employee’s resignation letter. It is also not a good practice to give an employee a choice to resign or face disciplinary action. This can put the employer at risk of having to face a claim of forced resignation and show to other employees that the employer does not take misconduct or unacceptable performance seriously.  They see that people guilty of such behaviour are allowed to leave the company peacefully and with no ill effect.  Other employees may become demotivated not to work hard and follow the rules.
Termination and Lay-off Benefits: Section 60J
The employment Act provides that when an employee’s contract is terminated he will be entitled to a benefit, providing the employee has at least 12 months’ continuous service.

However the benefit is not payable when:

· the employee retires as per the retirement age stated in his contract of service

· the employee is dismissed for poor performance or misconduct.

· the employee volunteers to terminate his own service

· where his contract of employment is renewed.
· where he is offered a renewal of this contract but he refuses it unreasonably.

· where he is given notice of termination by the employer but decides to leave earlier without consent of the employer or without paying indemnity to the employer.

· where there is a change of ownership of the business and the new owner offers to reengage him, but he refuses to take up the offer.

An employee is deemed to be laid-off  if the employer does not provide work for at least 12 days in a period of 4 weeks, and he is not entitled to pay for those 12 days or more.  Lay-off is also sometimes called retrenchment.

Change of Employer and Sales of Business

The employment of the employee is not affected whenever there is a change of shareholders.  This is because the company is the employer of the employees, not the shareholders.  However, if the new owner desired to enter into a fresh contract of employment with the employees, then those who are not reemployed may receive termination benefits. 
Termination benefit, Retrenchment benefit and Retirement benefit
· No legal requirement for retirement benefits to be paid to employees. Unions will fight for.
· Termination benefits are provided for in EA and payable in a number of situations, including retrenchment benefits.

The quantum of benefits depends on the employee’s length of service:
	Length of Service
	Amount Payable

	1-2 years
	10 days’ wages for each year of service

	2-5 years
	15 days’ wages for every year of service

	More than 5 years
	20 days’ wages for every year of service


 A day’s wage is calculated by totaling the employee’s income for the past 12 months and dividing this sum by 365 days.

                                Income per month x 12 

   A day’s wage =   

                                          365           

Collective Rights of Employees
Occupational Health and Safety and Workers’ Compensation

The workplace must be safe enough for the employees and non-employees to be.  The Occupational Health and Safety Act 1994 is aimed to reduce the risk of injury to workers in the workplace.  Another legislation with similar purpose is the Factories and Machinery Act 1967.  If employers breach any of these laws they are subject to prosecution and if found guilty, they are subject to fines. No civil claims can be made by the employee  under the OSAH Act.
Workers’ compensation focuses on compensating and rehabilitating employees who are injured, or if they contract a disease at work.

If the workplace is kept safe and healthy then less people will get injured and sick and as a consequence, the cost of compensation to the employer will be reduced. There is a mutual benefit to both parties.

Trade Unions

An individual employee is not in a favourable position to negotiate with the employer for better work conditions, promotion or even a pay rise.  There is a need for employees to join a trade union in order to negotiate and agree upon collectively. Unions can join together to form a federation.
In Malaysia the Trade Union Act 1959 allows the formation of trade unions. Workmen can associate or combine. Similar employers are allowed to do the same i.e. they can form employer associations.

Reasons why employees join unions:

· To improve their terms and conditions of work i.e. for economic reasons;

· Greater bargaining power if they are united;

· Have greater protection of their rights and 
· Promote eradication of discrimination.

· Unions can provide some benefits to the members.

Once a trade union is formed, it must register with the Director-General of Trade Unions.

Examples of largest employees’ unions in Malaysia are:

· National Union of the Teaching Profession

· National Union of Plantation Workers

· National Union of Bank Employees

· National Union of Hotel, Restaurant and Bar Workers

Examples of some of the largest employers’ unions in Malaysia are:

· Malayan Agricultural Producers’ Association (MAPA)

· Commercial Employers Association of Peninsular Malaysia

· Malayan Commercial Banks Association

Examples of largest federation of unions are:

      CUEPACS – the Congress of Unions of Employees in the Public and /civil Service.

       MEF – Malaysian Employers Federation 

To prevent collective bargaining and strikes, many employers try to avoid the formation of unions at their workplace.  Employees in the professional, executive and managerial category at the workplace are not allowed to join unions, unless allowed by the concerned Minister.  These employees are considered to be at the higher levels of the management.
Collective Bargaining and Collective Agreement

One of the main aims of the employees’ trade union is to bargain collectively with the employers for improved work conditions and pay.  Section 2 of IRA 1967 states that “collective bargaining” means negotiating with a view to the conclusion of a collective agreement. A “collective agreement” is an agreement in writing concluded between an employer and a trade union of employers on the one hand and a trade union of workmen on the other, relating to the terms and conditions of employment and work of the workmen, concerning relations between the two sides.

The collective agreement would be terms and conditions of employment between all the employees at the workplace (whether they are members of any union or not) and the employer.

Industrial Action

Employees have the right to resort to actions like strike, which are commonly known as industrial action. However this right is restricted. For example specific industries located in Free Trade Zones or in industrial corridors are not allowed to form unions.  This is to encourage foreign investments.

Strike means total stoppage of work by workmen acting in combination.  It can include work according to rule, go slow, mass absence and so on. 

For a Trade Union to go on strike, it must follow the procedure prescribed in section 25A of the Trade Unions Act 1959:

· Find out whether employees have the right to go on strike or picket at the workplace.

· When employees go on strike, they stop work completely or slow down.
Employers can go on strike by a “lock-out”, whereby the employees are prevented from entering the workplace.  All these actions are called industrial actions and they meant to force the other party to agree to the demands of one party.

Picketing and boycott are the two other types of industrial action.  Picketing is the most common form of industrial of action.  When there is a trade dispute, the employees can gather outside their workplace during lunch break or before or after work to peacefully give information to the public and other workers, to garner support.

An employee who participates in an illegal strike shall cease to be a member of any trade union and may not join any trade union without the written permission of the Director-General of Trade Unions.

Industrial Action is not allowed when the Industrial Court is hearing a case involving an employee of that union and for 7 days after the decision: IRA 1967.  The same restriction applies where the Industrial Court is hearing a trade dispute.  A trade dispute is defined by the Industrial Relations Act 1967 as ‘any dispute between an employer and his workmen which is connected with the employment or non-employment or the terms of employment or conditions of work of any such workmen.’

To prevent collective bargaining and strikes, employers try to avoid the formation of unions at their workplace.  Employees in the professional, executive and managerial category at the workplace are not permitted to join unions, unless allowed by the concerned Minister. Many employers prefer to pay higher wages and give greater benefits to their employees, thus making them happy, so that they do not join unions. Many employers provide training and development programmes to help upgrade the employees thereby giving the employees job security and satisfaction.  All this will result in loyalty towards the employer.  The necessity for a union is not so obvious.
Industrial Court/Labour Court

Director-General of Labour

The DG has power to decide disputes of employees whose wages are up to RM5,000.

Section 69 of the IRA 1967 provides the DG the power to inquire and decide the disputes between an employee and the employer pertaining to wages or any other payments in cash due to the employee.

Labour Court

Under the EA 1955, the DG of Labour, the Deputy DG and the other subordinate officers are given the responsibility to resolve some disputes between the employer and employee. When these officers sit to decide on a dispute, it is commonly called the “Labour Court”.
Parties who are not satisfied with the decision of the Labour Court may file an appeal to the High Court within 14 days from the date of receiving the decision.

The Labour Court may refer matters to the High Court for a decision.

Industrial Court

The industrial Court is set up under the Industrial Relations Act 1967. It consists of a President, appointed by Yang di-Pertuan Agong, few Chairmen to assist the President, appointed by Yang di-Pertuan Agong, a panel of persons representing employers and employees. Panel members are appointed by the Minister of Human Resources in consultation with Malaysian Employers Federation and Malaysian Trade Union Congress.
The court deals only with trade disputes.
The Minister may refer any trade dispute to this court. Under section 2 of the Trade Unions Act 1959 and IRA 1967, a trade dispute means ‘any dispute between an employer and his workmen connected with the employment or non-employment or the terms of employment or the conditions of work of any such workmen’.

The trade disputes can involve matters like unfair dismissal claims by the employee; deciding on the appropriate terms and conditions for a collective agreement; interpreting the terms of the collective agreement; interpreting awards made by the Industrial Courts; complaints of non-compliance with a collective agreement and awards.

The decisions made by the Industrial Court are known as awards. It provides a fair, simple and specialized means of resolving disputes between employers and employees.
An employee must forward a written complaint to the DG of Industrial Relations within 60 days of the unfair dismissal.   The DG will then refer the matter to the Industrial Court. The parties on both sides can be represented by lawyers. The employee is represented by his union.  The employer could do the same.
The decision of the Industrial Court is binding on the parties to the dispute.  Its award cannot be challenged or appealed.  Only in matter relating to law can be referred to the High Court.

Conclusion
There are many rules governing employment relationships.   Although this relationship is basically contractual in nature, it is governed not just by the contract terms between the parties but also by a variety of legislation and common law rules.

Questions

1. Your friend, Mary has worked as a waiter in a hotel for 5 years and she was suddenly terminated from her work without any notice.  No reason was given to her for the termination.  Moreover, the hotel management owes her wages for two months. Mary could not remember whether she has signed a contract of employment the hotel management. 

What advice would you give to Mary based on the Employment Act 1955?

2. Hotel Mah Heng advertised for a job vacancy for a receptionist.  Jane applied for the job and she was employed agreeing to the terms and conditions specified in the written contract.  After six months she was asked to help out in the kitchen as a cook’s assistant and she was paid less than the receptionist’s pay, on the excuse that her present work has less responsibilities.  Jane is unhappy and wants to quit her job immediately.

(a) Is the advertisement by the Hotel Mah Heng an offer in the law of contract?

(b) Advise Jane on the issue of her quitting the job and whether she has any remedies from the contract of employment.

3.  (a) What is a contract of employment?

     (b) A hotel management employed a lady for general housekeeping.  She works 7 days a week and does not complain about it.  Has the hotel management strictly follow the Employment Act 1955?

4.  An employee of a company delivered a baby but she was told by the management that she was no longer entitled to the maternity leave.  When she came back to work after 30 days of rest the management informed her that she was not entitled to her salary during her absence form work and her service was terminated immediately.  

      She came to you for advice.  Explain her position under the Employment Act 1955
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