10. The Law of Contract
1. Origin of Contract:                         The Contracts Act 1950; English Law 
2. What is a Contract: Legally binding agreement, section 2(h) CA 1950
3. Elements of Contract

· Offer; advertisement – unilateral contract and bilateral contract
· Acceptance: counter-offer; postal rule; silence; revocation
· Intention to create Legal relation; courts to decide
· Consideration: past; natural love and affection
· Certainty

· Capacity; majority age act
4.  Privity of Contract: only parties to a contract can enforce or sue 
5.  Terms of a Contract: expressed or implied; conditions and warranties
6.  Types of Contract

· Valid

· void

· voidable contract

7.   Restraint of Trade and Legal Proceedings

8.  Discharge of Contract

· frustration
· performance

· breach

9.  Remedies for Breach of Contract

· damages

· specific performance

· injunction

The Law of Contract
1.  Origin of Contract

In Malaysia the law governing contracts is the Contracts Act, 1950 (Act 136) (Revised 1974).  

However, when there are no provisions in the Contracts Act to deal with a particular subject concerning the law of contract or if a particular subject is covered by the Act but the provisions relating to that subject are not exhaustive, then the English law can be applied according to the Civil Law Act, 1956.  

If there is a conflict between the provisions in the Contracts Act and the English law, the provisions of the Contract Acts must prevail (Song Bok Yoong v. Ho Kim Poui).

When can English law be applied?

Any development in the English law after 7/4/1956 (the date the Civil Law Act, 1956 came into force) cannot be binding on the courts of the States of Peninsular Malaysia (excluding Penang and Malacca) (Section 5(1) Civil Law Act, 1956). However, such changes are applicable in the States of Penang, Malacca, Sabah and Sarawak (Section 5(2), Civil Law Act, 1956).

2.  What is a contract?
A contract is an agreement which is legally binding between the parties and is enforceable in the court of law (s.2(h) of CA1950).  
This means that an agreement must be reached first before a contract can be formed. 
Therefore other essential elements need to be included to the agreement to complete an enforceable contract.

Essentially 6 elements are required to establish an enforceable contract: offer and acceptance (an agreement), consideration, intention to create legal relations between the parties, certainty and capacity.
3.  ELEMENTS OF A CONTRACT
A contract must have the six basic elements:

1. offer

2. acceptance of the offer

3. intention to create legal relations

4. consideration

5. certainty

6. capacity

Offer (proposal) and Acceptance
For an agreement to be formed between two or more parties, there must be an offer (or proposal) and an acceptance of it. 
Offer and acceptance are therefore the 2 elements required to begin formulating a valid contract.   This means that without an agreement it is not possible to have a valid contract.
(1)  Offer
· Section 2(a) Contracts Act 1950 says that: “when a person signifies to another his willingness to do or abstain from doing anything with a view to obtaining the assent of that other to the act or abstinence he is said to make a proposal”.

       It means that it is a definite promise that the offeror will do something once his offer 
       is accepted.
       For example, A offers to sell his car to B for RM5, 000.   A is making an offer to B  

       and is hoping that B will accept the offer.
· An offer can be made to a particular person or to the general public. If it is made to a particular person, only that person can accept the offer.  
If it is made to the general public, anyone may accept provided he can meet all the conditions of the offer. This is seen in the English case, Carlill v Carbonic Smoke Ball Co, (1893).  The company advertised that it would offer a sum of money to anyone who would still succumb to influenza after using a certain product according to the instruction for a certain period.  Mrs. Carlill duly used the product advertised but was not cured of her illness.  The company refused to honour its promise.  The Court of Appeal held that Mrs. Carlill had accepted the offer of the company made to the whole world and she was therefore entitled to the money.  
Similarly, an advertisement of reward for the return of lost property would, as a general rule, be treated in the same manner in the absent of other terms attached to the offer.
· The offer or proposal must be communicated to the offeree by the offeror for the offer or proposal to be effective (Section 3, CA, 1950). An offer can be made orally or in writing and it is said to be expressed.  If an offer is made other than in words (example by conduct), it is said to be implied (Section 9, CA, 950).
An Advertisement
Whether an advertisement is an offer or an invitation to treat depends on the intention of the parties in each case. The courts have held that advertisements of bilateral contracts are not offers whereas advertisements of unilateral contracts are construed to be offers.
· In the case of Majumder v Attorney-General of Sarawak (1967), the Federal Court held that an advertisement in the newspaper for the post of a doctor was an invitation to treat.
· When an auctioneer invites bids, he is merely making an ‘invitation to treat’, and when a bidder makes a bid, he is making an offer.  The contract, i.e. the sale, is only made when the auctioneer announces its completion by the fall of the hammer.  
· Similarly, a display of goods on a shop is an invitation to treat.  An offer to buy is made when the customer puts the articles in a basket or takes the item off the shelf.  The contract is only made at the cashier’s desk when the customer pays for the items.
(a) An example of an advertisement of a bilateral contract:
Pharmaceutical Society of Great Britain v Boots Cash Chemist Ltd (1953)

Facts 
The defendants, who ran a self-service chemist shop, were charged under the Pharmacy and Poisons Act 1933 which made it unlawful to sell certain poisons unless such a sale was supervised by a registered pharmacist.  The case depended on whether there was a sale when a customer selected items he wished to buy and placed them in his basket.  Payment was to be made at the exit where a cashier was stationed and, in every case involving drugs, a pharmacist supervised the transaction and was authorized to prevent a sale.

Held

The display, even with prices marked, was only an invitation to treat.  A proposal to buy was made when the customer put the articles in the basket.  Hence the contract would only be made at the cashier’s desk. As such, the shop owners had not made an unlawful sale.

(b) An example of an advertisement as a unilateral contract:
Carlill v Carbolic Smoke Ball Co. Ltd (1893)

Facts  
Carbolic Smoke Ball Co. Ltd. advertised that they would offer $1,000 to anyone who still succumbed to influenza after using a certain remedy for a fixed period.  The plaintiff duly used it but, nevertheless, contracted influenza.  The plaintiff then sued for the money.

(The Court) Held   
The plaintiff was entitled to the $1,000 as she had accepted the offer made to the world at large.

NB:  The above two cases are the landmark cases relating to advertisements to be in the form of an offer or an invitation to treat. Pay attention to the fact that it took 60 years to distinguish the two cases. Anything to do with judicial precedence!!!!!
	Differences between unilateral contract and bilateral contract in an advertisement

	Unilateral contract
	Bilateral contract

	Involves promise in return for performance of an act.
	Involves a promise in exchange for a promise

	An offer is made to the whole world at large
	Involves negotiations between offeror and offeree

	Anyone can accept the offer
	Only offeree can accept

	 Case – Carlill v Carbolic Smoke Ball Co. Ltd.(1893)
	Case - Pharmaceutical Society of Great Britain v Boots Cash Chemist Ltd (1953)


	Distinguish an offer from an invitation to treat in an advertisement

	                         Offer
	                Invitation to treat

	1.  It is asking a person to perform an act as 

     decided in the case: Carlill v Carbolic 
     Smoke Ball Co. Ltd.(1893)
	1.  It is not an offer but inviting others 

     to make an offer as decided in the 

     case: Pharmaceutical Society of 
     Great Britain v Boots Cash Chemist 
     Ltd (1953)

	2.  Once the person performed the act, the 

     offer becomes legally binding
	2.  The advertiser becomes the 

     offeree.

	3.  If the outcome of the performance did not 

     meet what is offered, the offeree could 
     claim the compensation promised in the 
     offer.
	3.  The parties can negotiate with each 

      other until an agreement is 

      established.


	4.  Once the offer is accepted it is  converted 

     in an agreement. 
	4.  It is not intended to be legally 
     binding because the offeree can
     accept or  reject the offer from the 
     offeror.


	Differences between an offer and an option or an advertisement

	An offer
	something that is capable of being converted into an agreement by its acceptance

	An option
	just an undertaking to keep the offer open for a certain period of time.

	An advertisement
	an attempt to induce offers i.e. an invitation to treat/an offer to consider offers


(2)  Acceptance
According to section 2(b), “when the person to whom the proposal (offer) is made signifies his assent thereto, the proposal (offer) is said to be accepted”. When this happens, there is an agreement between the parties and the proposal (offer) has become a promise. The proposer is now called the ‘promisor’ (‘offeror’) and the person accepting the proposal is now called the ‘promisee’ (‘offeree’).

For example if B accepts A’s proposal to sell his car at RM5, 000, then there is an agreement between them.  A is the promisor (offeror) and B the promisee (offeree).
· If a party to whom a proposal is made wishes to accept it, he must notify or communicate his acceptance to the proposer.

      According to Section 9, CA, if the acceptance is expressed in words, then the       

      acceptance is said to be expressed.  If the acceptance is made other than words, the 
      acceptance is said to be implied.
· Acceptance of an offer is subjected to the following conditions as stipulated in Section 7, CA, 1950:

(a) It must be absolute and unqualified.
(b) It must be expressed in some usual and reasonable manner, unless the proposal prescribes the manner in which it is to be accepted. If the proposal prescribes a manner in which it is to be accepted, and the acceptance is not made in that manner, the proposer may within a reasonable time after the acceptance is communicated to him, insist that his proposal shall be accepted in the prescribed manner, and not otherwise; but if he fails to do so, he accepts the acceptance.
· If the parties are still negotiating, no agreement has been formed (Lau Brothers & Co v China Pacific Navigation Co. Ltd (1965)).

· If there is a ‘counter-offer’ or ‘subject to’ term, then no acceptance has been established.

       (Read cases:
             Low Kar Yit & Ors v Mohamed Isa & Anor (1963);

             Esso Standard Malaya Bhd v Southern Cross Airways (Malaysia) Bhd  (1972)

             Ayer Hitam Tin Dredging Malaysia Bhd v C Chin Enterprises Sdn Bhd (1994)
· Acceptance must be made within the time prescribed in the proposal or if no time is

      prescribed it must be done within reasonable time (Section 6(b), CA, 1950).
What amounts to ‘reasonable time’ is a question of fact depending on the circumstances of each case, e.g. the nature of the subject-matter or the method by which the offer is communicated.  This, an offer is normally short-lived in the case of perishable goods, whereas in the case of land, provided that there is nothing in the offer to indicate a degree of urgency, the offer remains open for a longer time.
In Ramsgate Victoria hotel Co Ltd v Montefiore (1866), the offer to purchase shares had not been accepted within a reasonable time and the offer had therefore lapsed.  There was not contract created.

· Silence is not acceptance. Section 7(b) CA, provides that acceptance must be expressed in some usual and reasonable manner, unless the proposer prescribes the manner in which it is to be accepted. However, the proposer cannot prescribe silence as a manner of acceptance (Fraser v Everett (1889) and Felthouse v Bindley (1862))
· Though the general rule is that the offeror cannot bind the offeree by stating that if the offeree does nothing, he (the offeree) will be bound to a contract; there may be exceptions to this rule depending on the facts of the case. For example the offeree may stipulate that his silence shall constitute an acceptance or, in a counter-offer situation, there is an intimation that silence would be regarded as an acceptance of the counter-offer. Silence may also amount to acceptance if there are other facts like the conduct of the offeree to indicate acceptance. 
· Acceptance may be made in the manner prescribed by the offeror (section 7(b), CA, 1950). When the acceptor deviates from the prescribed manner, the offeror must not keep silent. If he does so and fails to insist upon the prescribed manner, he is considered as having accepted the acceptance in the modified manner (section 7(b), CA, 1950). 
· An agreement is not dated and is signed by only one party does not mean that there was no concluded contract. Such contract can still be enforced where there is evidence, such as part performance by one party and acceptance by the other, that the other party had elected to be bound by it.(Heller Factoring Sdn Bhd (previously known as Matang Factoring Sdn Bhd v Metalco Industries (M) Sdn Bhd (1995).
· The Contracts Act stipulates different times when the communication of an acceptance is complete.

      Section 4(2)(a) CA, 1950, provides that the communication of an acceptance is 

      complete as against the proposer when it is put in a course of transmission to him so 

      as to be out of the power of the acceptor.
      Acceptance through post, acceptance is complete upon posting unless it is clearly 

      excluded in the offer. The same applies to telephone, telex and telefax.
Revocation of Offer and Acceptance
A proposal/offer may be withdrawn in any of the following ways:

1. communicating the notice of revocation by the proposer to the party to whom the proposal was made (before acceptance);

2. the time prescribed in the proposal for its acceptance elapses or if no time is mentioned for acceptance by the lapse of reasonable time.;

3. the failure of the acceptor to fulfill a condition precedent to acceptance;

4. the death or mental disorder of the proposer if the fact of the proposer’s death or mental disorder comes to the knowledge of the acceptor before acceptance.

As a general rule, when acceptance is complete, an agreement is formed so that there is no question of revocation
Section 5(1) – a proposal may be revoked at any time before the communication of its acceptance is complete as against the proposer, but not afterwards.

Section 5(2) – an acceptance may be revoked at any time before the communication of the acceptance is complete as against the acceptor but not afterwards.
Illustration to Section 5 rules:
A proposes, by a letter sent by post, to sell his house to B.

B accepts the proposal by a letter sent by post.

A may revoke his proposal at any time before or at the moment when B posts his letter of acceptance but not afterwards.

B may revoke his acceptance at any time before or at the moment when the letter communicating it reaches A, but not afterwards.

Following the rule stated above that acceptance is effective as against the acceptor only when it comes to the knowledge of the proposer, one may note that the acceptor can therefore revoke his acceptance before it comes to the knowledge of the proposer, i.e. when he is able to revoke his acceptance by some speedier means of communication.

What do the terms “offer” and “acceptance” mean?

	Offer
	Acceptance

	It is a promise that the offeror will do something or refrain from doing something once his offer is accepted by the offeree. (S. 2(a) CA 1950)
	It is the giving of the assent by the offeree to accept the offer made by the offeror to constitute an agreement. S. 2(b) CA 1050

	Requirements:

1.  An offer becomes a promise once it is 

     accepted.  This means that the offeror 
     will do something once his offer is 
     accepted.

2.  It is made to a particular person or a general public.  If it is made to a particular person then that person only can accept the offer. If it is made to the general public then anyone can accept the offer.

3.  The offer must be communicated to the offeree by the offeror for the offer to be effective. S. 3 CA 1950

4.  It can only be revocated before acceptance being made by the offeree.  S.5(1) CA 1950
	Requirements:

1.  Offeree must inform the offeror of his 

      acceptance of the offer.

2.  It has to be absolute and unqualified. 
     S.7(a)

3.  It must be expressed in some usual and reasonable manner unless it is stated in the offer the manner by which the offer is to be accepted. S.7(b)

4.  It must be made within reasonable time    

     or  within the time prescribed in the  

     offer. S. 6(b)

5.  Silence is not acceptance. S.7(b)

6.  Parties still negotiating there is no 

      acceptance. 

7.  Counter-offer is not acceptance but rejection.

8.  Acceptance can be revocated before reaching the offeror. S.5(2)


(3)  Intention to Create Legal Relations 

The Contracts Act is silent on this.  Case law clearly dictates the necessity of this requirement. Generally the courts will ascertain the intentions of the parties from the language used and the context in which they are used to determine the intention to create legal relations. In Esso Petroleum Co Ltd v Customs & Excise Commissioner (1976) the court found that there were intended legal relationships.

(4)  Consideration

Section 26 of the CA provides that as a general rule, an agreement without consideration is void unless:
· it is in writing and registered …. is made on account of natural love and affection between parties;

· or it is a promise to compensate for something done;

· or is a promise to pay a debt barred by limitation of law.

The word ‘consideration’ is defined in Section 2(d) of the CA, 1950 as follows:

When, at the desire of the promisor, the promisee or any other person has done or abstained from doing, or /does or abstains from doing, or / promises to do or to abstain from doing something, such act or abstinence or promise is called a consideration for the promise.
From this definition, consideration may be viewed as the price which one party pays to buy the promise or act of the other party. When a proposer promises to do or abstain from doing something, the other party must pay a price for it. This price to be paid may be an act or abstinence or a promise to perform a future act or abstinence. 

For example, A has lost his camera while traveling and he offers a reward of RM50 to anyone who finds and returns it to him.  B finds and returns it to him.  In this case, A has made a promise to pay RM50 to anyone in return for an act i.e. finding the camera and returning it.  B performs that act which is the price that he pays for A’s promise.  This act is the consideration for the promise.

Consideration may be executory, executed or past.  Under the Contracts Act 1950, any one of the above considerations is sufficient to support a promise (s.2(d) & s.26(b) CA).
Executory consideration – one promise is made in return for another (promise).  E.g. A agrees to sell B a motor-cycle and B promises to pay RM1,000 for it on delivery.  

Executed consideration – a promise is made in return for the performance of an act.  E.g. A offers RM50 to anyone who finds and returns his camera which he has lost earlier.  If B finds and returns the camera, the consideration is executed.

Past consideration – a promise is made in return for an act that has already been performed.
· In Malaysia, past consideration (unlike English law) is good consideration (S.2(d),

      CA). The phrase ‘has done or abstained from doing’ implies that even if the act done was prior to the promise, such an act would constitute consideration as long as it was done at the desire of the promisor. In other words, a claim may be founded on an act done prior to the promise.  Such a claim would be valid so long as the promisee had done or abstained from doing something pursuant to the desire of the promisor and not necessarily in pursuance of a promise to be made by the promisor – Kepong Prospecting Ltd & Ors v Schmidt (1968).
· Consideration need not be adequate. E.g. A agrees to sell a house worth $200,000 for

       $50,000. The agreement is a contract even though there is the inadequacy of the 

       consideration.  (See Phang Swee Kim v Beh I. Hock (1964) the payment of $500 was 

       adequate consideration for the transfer of the land.)
· Natural love and affection is valid consideration. This is provided for in Section 26(a), CA, 1950 which reads: An agreement made without consideration is void unless it is expressed in writing and registered under the law (if any) for the time being in force for the registration of such documents and is made on account of natural love and affection between parties standing in a near relation to each other. 
In other words, an agreement made on account of natural love and affection would be held to be binding in Malaysia (not in England) if the requirements of S.26(a) are present such as: 

             1. it is expressed in writing;

             2.  it is registered (if applicable) and

             3.  the parties stand in a near relation to each other.

      The meaning of the words ‘near relation’ varies from one social group to another as it depends on cautions and practices of such groups – Tan Soh Sim, Chan Law Keong & Ors v Tan Saw Keow & Ors (1951).
· Part payment may discharge an obligation.  This is provided for under Section 64, CA

      which reads:  

        ‘Every promisee may dispense with or remit, wholly or in part, the performance of the promise made to him or may extend the time for such performance or may accept instead of it any satisfaction which he thinks fit.’

      Illustrations:

(a) A promises to paint a picture for B.  B afterwards forbids him to do so. A is no longer bound to perform the promise.

(b) A owes B $5000.  A pays to B, and B accepts, in satisfaction of the whole debt, $2000 paid at the time and place at which the $5000 were payable.  The whole debt is discharged.
(c) A owes B $5000.  C pays to B $1000 and B accepts them in satisfaction of his claim on A.  This payment is a discharge of the whole claim.
(d) A owes B under a contract, a sum of money, the amount of which has not been ascertained.  A, without ascertaining the amount, gives to B, and B, in satisfaction thereof, accepts the sum of $2000.  This is a discharge of the whole debt, whatever may be its amount.
(e) A owes B $2000 and is also indebted to other creditors.  A makes an arrangement with his creditors, including B, to pay them a composition of fifty cents in the dollar upon their respective demands.  Payment to B of $1000 is a discharge of B’s demand.
· Consideration may move from a person who is not the promisee (S.2(d) CA.

      A party to an agreement can enforce the promise even if he himself has given no  

      consideration as long as somebody has done so. This is provided under section 2(d).

In Venkata Chinnaya v Verikatara Ma’ya (1881) (an Indian case), a sister agreed to pay an annuity of Rs653 to her brothers who provided no consideration for the promise.  But on the same day their mother had given the sister some land, stipulating that she must pay the annuity to her brothers.  The sister subsequently failed to pay the annuity and was sued by her brothers. 

The court held that she was liable to pay the annuity.  There was good consideration for the promise even though it did not move from her brothers.

· Consideration must not be illegal or unlawful and must not involve breach of civil law or public policy.
· The consideration must be possible of performance e.g. to walk from JB to KL in one day.

· Consideration may also consists of the bonafide compromise of a dispute arising from a claim honestly believed to be well founded; Karpa Singh v Bariam Singh.

· Consideration must be definite. It cannot be vague or loosely described or expressed in the contract, it will not  be sufficient

An agreement by a married woman, whereby she promised to take care of her aged father and mother as long as they lived, and provide them with necessary services and in consideration of which the father should, when requested, transfer to her his interest in some of his land, was held to be void, through uncertainty for no particular land was indicated: Shiels v Drysdale (1880).

(5)  Certainty

It means the terms of an agreement must be certain, if uncertain the contract is void..  E.g. Ali agrees to sell to Mary a hundred crates of toys without specifying what kind they are, such an agreement is void on the grounds of uncertainty.  Similarly if Ali agrees to sell to Mary his house for RM200,000 or RM300,000 , such an agreement is also void.

(6)  Capacity

The parties entering into a contract should be competent to contract i.e. they must have the legal capacity to do so.  This is defined in Section 11 of the CA, 1950:

    ‘Every person is competent to contract who is of the age of majority……… and who is of sound mind ……….’
According to the Age of Majority Act, 1971, the age of majority is 18 years.

Section 12 CA: “on sound mind”

Sound mind for the purpose of contracting, is at a time when he makes it (contracting) he is capable of understanding it and forming rational judgment …….

Therefore persons not capable of making a contract are:

· Minors (did not reach the age of majority)

· Mentally disordered persons

· Intoxicated persons

· (Companies)

Exceptions where minors can make contract (Section 69, CA, 1950.:

1. contracts for necessaries (food and clothes, not luxurious articles, education)
2. contracts for scholarships

3. contracts of insurance (less than 16 with the written consent of his parents or guardian)

The above are the six basic elements required to make a contract that is enforceable in the court of law.

4.  PRIVITY OF CONTRACT 
A person who is not a party to a contract has no right to sue on the contract.  This, if A enters into a contract with B, only A and B can enforce or sue on the contract.  C, who is not a party to the contract, cannot do so.
5.  TERMS OF A CONTRACT

The contents of a contract are made up of terms which may be expressed and or implied. Terms may be implied by:
1. custom and usage pertaining to a particular type of transaction; 
2. statutory provisions; and 
3.the courts, based on the intention of the parties.
Terms may be classified as either conditions or warranties. Whether a particular term in a contract is a condition or a warranty depends on the intention of the parties.  The courts will decide on this. For example in the case of Associated Metal Smelters Ltd v Tham Cheow Toh (1971) the plaintiff claimed damages for breach of warranty of a metal melting furnace. The court decided that it was a breach of the condition of the contract.
6. TYPES OF CONTRACTS
Voidable Contracts

All agreements are contracts provided they are made by the free consent of parties (S.10, CA, 1950).  According to S. 14, CA, 1950, consent cannot be free if it is caused by the following situations: coercion, undue influence, fraud, misrepresentation and mistake.  When any of these situations occurred the contract becomes voidable.  

Coercion – an unlawful act done with the intention of causing the person to enter into an agreement (S.15, CA, 1950)

Undue Influence – one party is in a position to dominate the will of the other and uses that position to obtain an unfair advantage over the other (S.16, CA, 1950).

Fraud – an act that that is committed to induce another party to enter into a contract such as deception, concealment of true facts,  a promise without any intention to keep or an omission to deceive (S.17, CA, 1950). In fraud the person is aware of the truth.
The general rule is that mere silence or non-disclosure would not constitute fraud. There are exceptions to this rule such as when it is the duty of the person keeping silence to speak or in certain circumstance; silence may be equivalent to speech.

Misrepresentation – giving wrong information but the giver of such an information may still believe it to be true (but not in fraud) (S.18, CA, 1950).
Mistake – an error. Where both parties to an agreement are under a mistake as to the matter of fact essential to the agreement, the agreement is void (S.21, CA, 1050).
Void and Illegal Contracts
A void contract is an agreement not enforceable by law (S. 2(g), CA, 1950).  
S.24 of CA, 1950 provides that the consideration or object of an agreement is unlawful when the following things occurred:

· it is forbidden by law;

· it is of such a nature that, if permitted, it would defeat any law;

· it is fraudulent;

· it involves or implies injury to the person or property of another; or 

· the court regards it as immoral, or opposed to public policy.

The general rule is that the courts will not enforce an illegal contract.  However, S. 66, CA, 1950 provides that when an agreement/contract is void, the person who received any advantage under such agreement or contract is bound to restore it to the other party or to pay adequate compensation for the same.

7.  RESTRAINT OF TRADE AND LEGAL PROCEEDINGS

S.28, CA, 1950 provides that in every agreement where there is restraint on anyone from exercising a lawful profession, trade or business of any kind, it is void.

Furthermore S.29, CA, 1950 prohibits any party to an agreement from enforcing his rights under the contract or any agreement which limits the time to enforce a party’s rights, and if such a term exists in the contract then it is void.
8.  DISCHARGE BY FRUSTRATION, PERFORMANCE AND BREACH

Discharge by frustration – a change in the circumstances occurred, making it impossible to perform the contract.

Discharge by performance – both parties have fulfilled the terms of the contract

Discharge by Breach – where one party indicates the intention not to go on with the contract i.e. he has repudiated or renounced the contract. 

9.  REMEDIES FOR BREACH OF CONTRACT
Breach of contract means failure to perform a contractual obligation as required by the contract. 
Damages:  When there is a breach of contract the party who suffers can sue the other party.  The suffering party is likely to be compensated for the loss or damage caused by the breach. The object of damage for breach of contract is to put the injured party in as far as money can do it, in the same position as if the contract had been performed.
Compensation is likely to be received (damages) is the amount of that would put the injured party in the position as if the contract has been performed.

Section 74 CA, 1050: compensation for loss or damage caused by the breach of contract – party who suffers is entitled to receive compensation…..

Section 75 CA, 1950: when contract has been broken if the sum named in the contract as the amount to be paid in case of such breach or if the contract contains any other stipulation (terms) as penalty……

In Jarvis v Swan Tours Ltd (1973), the plaintiff booked a holiday at a hotel in Switzerland as a package deal with house-party, entertainment and others. The hotel did not keep up to its promise. The court held that the plaintiff was entitled to damages consisting of the amount which he paid for the holidays and the additional sum to compensate him for the disappointment that he had suffered.

Other remedies available for breach of contract are: 

· Specific performance – a discretionary remedy, may not be granted where damages will provide an adequate remedy or where terms of the contracts are uncertain or where there has been delay in bringing the action or where there was fraud.  

· Injunction -  an equitable remedy which may be interlocutory or mandatory.  It may even be prohibitory or restraining in nature.  An interlocutory injunction is used to maintain the status quo of the subject-matter in a pending suit whilst a mandatory injunction is a court order requiring something to be done.  A prohibitory injunction stops something from being done.

Questions

1.  What are the elements required to establish an enforceable contract?
2.  Two of the most basic elements of a contract are offer and acceptance.  What do the terms “offer’ and “acceptance” mean?

3.  How would you identify an advertisement to be an offer or an invitation to treat?

4.  How would you distinguish an offer from an invitation to treat?

5.  What are the possible situations that exist to make a contract become voidable?
6.  How would a father enter an enforceable contract to transfer his land to his daughter or son when there is no possibility of any consideration?
7.  Why there are exceptions for a minor to engage in contracts?
8.  Explain the three ways in which a contract may be discharged? 
9.   What are the differences between an agreement and a contract?
10.   Ah Chong and Ah Hee are having their dinner at a restaurant.  Ah Chong said to Ah Hee, 

     “I like to sell my car  to you for RM5,000.”  Ah Hee replied, “I like your old car as you 

       have kept it very well, but I still need to have a look at it first.”

       Explain, whether a contract has been established between Ah Chong and Ah Hee.

11.   Peter has a piece of land and he wants to give it to his daughter, Mary on her coming    

      birthday.  Mary is still studying in the lower secondary school. Peter is worried as there 

      will be no consideration for the  transfer of the land to Mary.  The transfer may become 

      void.  Advise Peter.

12.    A well-known restaurant in town has advertised an offer of a special dinner for the last week of January next year at a price of $100 for a couple.   The menu for this special dinner can be obtained at the restaurant at any time during the month of November only.   All bookings for the special dinner must be done in the month of November.   

       Mr. and Mrs. John Bosco read the advertisement from the restaurant and are interested to make a booking for the special dinner on the 27th of January.  They take the trouble to drive to the restaurant to get the menu.   After having read and satisfied with the dishes offered, they want to place a booking. However as they approach the clerk at the counter, Mrs. John Bosco suggests and asks for a dessert to be included.  The clerk is in no position to accept the request.  The clerk, however, takes down their names and address and telephone number.  Three weeks later, Mrs. John Bosco calls the restaurant but the reservation clerk has been away from her station but another person answers the call and tells her to call back later.

       Come 27th January, Mr. and Mrs. John Bosco arrive at the restaurant to have the special dinner but they are told that no table has been arranged for them.  They are very disappointed and embarrassed.    However the restaurant manager has been very sympathetic with their situation, offers them a table but with a different menu at the same price.  Mr. John Bosco does not want to accept the offer and leaves the restaurant with his wife.  Mr. John Bosco intends to sue the management of the restaurant.

        Discuss whether Mr. John Bosco could succeed in their legal actions against the management of the well-known restaurant in town. 
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